Introduction
In a cold early spring 2010, passers-by coming in and out of a busy subway station in Warsaw, Poland, could see a group of young people handing out leafl ets: at fi rst sight, nothing unusual in the city of newly discovered capitalism. However, the leafl ets were unusual: they contained a big logo of the most popular Polish auction Trademark Protection, Freedom of Speech, and Constitutional Balancing website, called Allegro, the Polish answer to e-Bay; 3 yet, the logo was noticeably deformed: the two 'L' letters in the logo were replaced by letters 'SS' in a font identical to the clearly recognizable symbol of the murderous Nazi paramilitary formation. So it was 'A-SS-egro': an Allegro with a Nazi touch.
Th e accompanying text explained that it was a protest against Allegro allowing users to buy and sell Nazi gadgets and memorabilia. Th e leafl ets were part of a broader action under the slogan 'No More Nazism on Allegro!' and was carried on by a loose coalition of NGOs led by a group called the 'Foundation Green Light' (henceforth, the Foundation). Th is campaign had been run already for some time, and the Foundation complained that Allegro proved to be recalcitrant in the face of various letters and other communications addressed to QXL Poland (Allegro's owner; for the sake of brevity, it will henceforth be referred to as Allegro) urging it to block and remove from its websites any off ers of sale of 'Nazi' objects and paraphernalia. Th ese included cards with the swastika and Hitler's image, CDs with songs described by the Foundation as 'neo-Nazi', etc. Allegro would respond in a rather meek way, basically saying that, legally speaking, it could do nothing to remove these items from its website. Th e leafl et hand-out was a reaction by the Foundation to this recalcitrance.
In October 2010 Allegro sued the Foundation: the basis of its suit was the infringement of its protected trademark in a way which, according to Allegro, breached the good name of the company. By absorbing the Nazi symbol SS into the name of the company, the distorted trademark was alleged to breach Allegro's intellectual property (IP) rights, both copyright-and trademark-related, and generally caused a possible loss of confi dence of customers. Allegro requested a temporary injunction until the judgment on merits, by enjoining the Foundation to remove and destroy all copies containing the distorted trademark, and to issue a statement of apology. In January 2011 the court of fi rst instance dismissed the claim, on technicalities, but on 5 May 2011, the Court of Appeal reversed this judgment and issued a temporary injunction, as requested by Allegro. 4 Th e matter raises a fascinating set of issues related to the balancing of competing values: those which are behind trademark protection and those which support freedom of speech. It is the fi rst case of this kind in Poland, and one of few around the world. In this article, I will discuss this case as an instance of constitutional balancing, and will suggest the approach that a balancing judge (or a commentator who would like to echo the judge's reasoning) should take. In this, I will try to avoid legal technicalities related to specifi c details of Polish law, both constitutional and intellectual property law, because I would like to suggest an approach which may be of a universal validity, at least in the countries with constitutionalized freedom of speech provisions.
Th e balancing at stake is (at fi rst blush) between two types of legal (including constitutional) claims: each party pleads a constitutional right or value against the other. Th e Foundation's claim is based on the right to freedom of speech, as expressly provided by both the Polish Constitution (Article 54.1) and the European Convention of Human Rights (Article 10). Allegro's claims are based also on constitutional rights to protection of property, recognized not only in the Polish Constitution (Article 64) but also in the ECHR (Article 1 of the 1 st Protocol) and in the EU Charter of Fundamental Rights (Article 17(2)). Insofar as the Foundation's actions infringed Allegro's rights -this would come under the Polish Constitution's grounds for the restriction of freedom of speech (Article 31.3) and also under the European Convention's law insofar as it permits (in Article 10.2) the restriction of exercising of freedom of speech based on the rights of others. Hence, a full analysis of the balancing at stake in this case must include (1) an analysis of the rights claimed by the speaker, (2) an analysis of the trademark owner's rights, and (3) the comparison, weighing and balancing of these two rights, insofar as we fi nd them prima facie valid. Th is is how this article will be structured.
Two preliminary caveats. First, in this article I do not take a stand on the question of the appropriateness of the availability of Nazi objects for sale, on auction sites or anywhere else. Diff erent legal systems deal with this problem diff erently, and the question received some notoriety in legal circles recently in the context of a 2006 case before the Ninth Circuit Court of Appeals in the United States, in connection with the availability of such objects on a US-based auction site which also operated in France, where the sale of such artefacts is criminally prohibited. 5 Th e substance of the question -whether such objects should be legally available -is irrelevant to the question of the strength of protection of freedom to urge non-availability of such objects in public circulation.
Second, and more generally, this article has a normative rather than positivelegal aspiration. I am not concerned about whether, under the best interpretation of the relevant legal rules of any given legal system, the scenario described here (the Allegro-Foundation aff air) is or is not protected by constitutional or other legal rules of freedom of expression against the rules of trademark protection. Th is Trademark Protection, Freedom of Speech, and Constitutional Balancing is not an article on the currently valid intellectual property law in Poland, or anywhere else for that matter. What I am interested in is whether, under our most plausible interpretation of the legitimate interests behind the freedom of expression on the one hand and trademark protection on the other, such and similar actions as those related to Allegro should be constitutionally protected. When I use various legal provisions and legal decisions -and I use them quite eclectically throughout the article -I treat them not so much as the basis for ascertaining the content of the currently authoritative doctrine and valid law in a certain legal system, but rather as an illustration of a convincing normative position about the proper balancing of competing values. (In any event, making any descriptive generalizations would be extremely risky because trademark protection regimes are not uniform internationally).
Naturally, a distinction between a positive (doctrinal) and normative (moral) approach is not easy to draw, especially in constitutional law, which 'fuses legal and moral issues, by making the validity of a law depend on the answer to complex moral problems'.
6 Th e interpretation of vague and intrinsically value-laden legal provisions, even if aimed at establishing a proper doctrinal answer to a question about the valid law, is inevitably normative. And it is not only a constitution which requires 'a moral reading' 7 but also lower-level law, including intellectual property law (specifi cally the law of trademark protection), because the scope of the protected rights, whether constitutional or statutory, depends on the moral strength of the rationales for protecting these rights -as will be argued in this article. But the point of my second caveat is about an aspiration: my aspiration in this article is normative and not doctrinal, and while it does not necessarily make it immune to any charges of plain legal errors, it explains why no single legal system is described here in depth, either on the freedom of expression or trademark protection side, but illustrations are taken from various jurisdictions which have something interesting and revealing to tell us about the balance of interests discussed in this article.
ALLEGRO MOLTO E VIVACE: A freedom to alter trademarked signs?
Th e Foundation's action was a typical, one might say paradigmatic, communicative action -an exercise of its freedom of speech -by expressing publicly its negative opinion about the availability, on Allegro, of certain objects which are alleged by the Foundation to be related to Nazism. Whether the criticism is justifi ed or not is not determinative of the strength of its constitutional protection: the (putative) EuConst 8 (2012) falsity is not one of the legitimate grounds for restriction of freedom of speech. (Unless its falsity would constitute a criterion of assessing its defamatory character, which it evidently does not have and was not alleged by Allegro.) Constitutional protection is not a function of truth or falsity of a publicly made allegation. What is relevant for the strength of constitutional protection is whether an allegation concerns matters of public interest.
Th e case-law of the European Court of Human Rights (ECtHR) leaves no doubt that speech concerning public and political issues is entitled to particularly strong protection -especially when it concerns an opinion about public offi cials. 8 Th is is not directly relevant to the Allegro case. Nevertheless, a subject matter of the Foundation's opinions belongs to the category of most controversial and publicly signifi cant issues. Th ere is no ground to draw a distinction, in terms of the strength of protection, between 'political' matters (understood, as is the case in the ECtHR's vocabulary, assessments of public offi cials) and other matters of public interest. As it said in Th orgeirson v. Iceland, 9 'there is no warrant in [the Court's] case-law, for distinguishing, in the manner suggested by the [Iceland's] Government, between political discussion and discussion of other matters of public concern'. 10 It seems incontestable that the question about public and legal availability of Nazi objects in public circulation is of utmost social importance: it belongs to a vast set of issues about how to deal with the unwholesome past, and is part of the category of issues to which also belong matters such as whether the use of Nazi symbols (such as swastika) should be tolerated, whether books such as Mein Kampf should be banned, and whether Holocaust denial should be criminally punished. Th ese matters are of the highest public importance and there are few other matters which engage public excitement to a similar degree in many countries; this is certainly the case in Poland.
Following the lead of US First Amendment jurisprudence, political speech is understood broadly as speech which is 'both intended and received as a contribution to public deliberation' 11 and is considered to belong to the upper echelon of Trademark Protection, Freedom of Speech, and Constitutional Balancing speech as far as the degree of constitutional protection is concerned. In Europe as well, under the rules of the European Convention on Human Rights (ECHR), there has been a growing acceptance of the idea that the level of constitutional protection is a function of the subject matter of speech, with speech on public and political matters belonging to the top of the hierarchy of protection. 12 Th is has been explained by the ECtHR as related to the goals of protection of freedom of expression linked to 'the demands of that pluralism, tolerance and broadmindedness without which there is no 'democratic society'.
13 By analogy, if the criticism of public authorities triggers the highest degree of protection, so must the criticism of private powers. As an author of a recent book on freedom of speech and trademark protection put it, Th e freedom to control and criticise power must also imply a freedom to criticise the symbols of power as they are the representatives of that power. Next to state symbols or religious symbols, power in a democracy may also be represented by private actors (in particular by their trademarks). A logical consequence is that the freedom to control and criticise private power implies a freedom to criticise the symbols of private power, i.e. trademarks.
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Of course, not all speech, including speech on political and public matters, enjoys absolute constitutional protection. In contrast to the US First Amendment, with regards to which it has been the role of the Supreme Court to identify the categories of speech which can be legitimately restrained, in the European system of free expression there are some explicitly enumerated -both in the ECHR and in the most national constitutional documents -grounds for constitutionally permissible limits on freedom of expression. Based on the ECHR, freedom of expression may be subject to restrictions on several grounds, including 'the protection of the reputation or rights of others', which is the only prima facie applicable ground of restriction in the case considered in this article. 15 Th is is conditional upon such restriction being 'prescribed by law' and 'necessary in a democratic society'. Also 12 Th is has also been established by a number of national constitutional courts in Europe which are too numerous to cite here: a court which consolidated this doctrine in a representative way is the German Federal Constitutional Court (see, e.g., Lüth case, BVerfG 15 Jan. 1958).
13 Handyside v. United Kingdom A.24 (1976) 1 EHHR 737 para. 49. 14 Sakulin, supra n. 1, p. 114. 15 Art. 10(2) ECHR. Th e other grounds are national security, territorial integrity, public safety, prevention of disorder or crime, protection of health or morals, preventing the disclosure of information received in confi dence, and maintain the authority and impartiality of the judiciary. As this list suggests, none of these grounds may apply in this case. Perhaps someone may consider 'protection of morals' as a candidate for such a ground but this is not so: it has been interpreted (in Poland and elsewhere) restrictively, as a rule against indecency. A broader interpretation would render this proviso capable of restricting any speech to which someone might object, on moral grounds. the national constitution applicable to the Allegro case (i.e., Constitution of Poland) allows, echoing the ECHR, the restriction of the exercise of speech for the sake of the 'liberties and rights of others' (Article 31.3) -this being conditional upon meeting the requirement of a statutory form of restriction, of 'necessity in a democratic state', and of non-infringement of the 'essence' of a given right (i.e., the right of freedom of speech).
So the crucial point is: has the action of the Foundation infringed the rights of Allegro? To consider this, we must inquire into the nature of these rights, and even if we come to the conclusion that some legitimate rights of the trademark owner indeed have been infringed (something that will be the subject-matter of the argument in Part 'Scherzo'), they will need to be compared and weighed against the alleged rights of the speaker (the Foundation). In particular, it needs to be ascertained whether such restriction of a right of the speaker, for the sake of the right of trademark owner, does not aff ect the 'essence' of the constitutional right at stake.
Before we consider this point, however, it may be asked, as one of the preliminary issues, whether the form and manner of speech, chosen by the Foundation, benefi t from constitutional protection, alongside its substance. Th e substance can be captured, after all, by a statement such as:
We are strongly opposed to the availability of Nazi paraphernalia and objects online and we urge the online shop Allegro to make it impossible to buy and sell such objects in its service. If the law allows it, we advocate a change of the law, and if the law makes it impossible for Allegro to intervene in private transaction, we would like to see that law changed as well.
Without a doubt, no one's constitutional rights would be even presumptively violated by such a public statement. It would be an example of a rational contribution to public debate; it would no doubt be deemed controversial, but perfectly legitimate in a civilized and democratic society. Th ere is no need to deface the Allegro trademark and use the Nazi characters in order to make these points, the argument may run.
But this is a non-starter. A distinction between the form and the substance of the expression, for the purpose of the intensity of protection, is indefensible, in common sense and in law. 16 A quick common-sense refl ection suggests that the content is inseparable from the form: an angry yell or a biting cartoon carry different meanings than a calm, analytically precise statement. In particular, an emotional, exaggerated or derisive form of expression conveys content about the attitude of the speaker; this is information which would be lost in an analytically Trademark Protection, Freedom of Speech, and Constitutional Balancing precise and dispassionately worded expression. In law, the idea of protection for the form (including, the emotional or distasteful) as well as the substance has been well accepted not only in the US, where a locus classicus of this principle is in Cohen v. California, 17 but also in the European case-law on freedom of speech. Th e ECtHR emphasized that Article 10, protection of freedom of expression, is applicable not only to 'information' or 'ideas' that are favourably received or regarded as inoff ensive or as a matter of indiff erence, but also to those that 'off end, shock or disturb the State or any sector of the population'. 18 In another decision, made with regard to freedom of the press but applicable, mutatis mutandis, to our issue as well, the ECtHR observed that 'journalistic freedom also covers possible recourse to a degree of exaggeration, or even provocation'. 19 Th is inseparability of form and content has also been recognized at a national constitutional level, including Poland. As the Polish Constitutional Tribunal once said:
Public debate is often coloured by intense emotions, and it is connected with the use of concepts and descriptions which are deliberately exaggerated. … Th ere can be no free, open, democratic debate in a situation in which the level of emotions and the 'roughness' of the language used were to be measured against some government-sanctioned standard to be determined in a formalized and bureaucratic way by public authorities.
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One other function of exaggerated or shocking expressions (in addition to carrying a unique content which cannot be expressed otherwise) is that they are attention-grabbers. Th is is a content-neutral function, but I would say, a function which is built into a general freedom of speech which should, as I had argued at some length elsewhere, also include a limited right to be heard, and thus an opportunity to access the target audience. 21 Th is also includes commercial speech and would protect shocking and off ensive advertisements such as (in-)famous Benetton advertisements, e.g., the one showing the naked behind of a person with the stamp 'HIV positive'. 22 If shocking expressions may be justifi ed under this function in the realm of commercial speech, a fortiori they should be protected in the area of speech on social and political matters.
Such was indeed the character of a deformed 'Allegro' sign: the speech by the Foundation was a harsh, mordant and hyperbolic expression of an opinion about the dangers of allowing the public circulation of Nazi and neo-Nazi objects. Whether the Foundation could have chosen a diff erent way of conveying the same message is immaterial; the form they chose was the best way for it to mix rational debate with expression of its emotions, which are incapable of being captured by a cold, detached argument.
23 Th e Foundation was angry, and it had a communicative right to convey this anger at Allegro publicly. 24 At the same time, it is unlikely that any reasonable person would read the leafl ets as accusing the online shop of harbouring Nazi sentiments: the obvious critical message -though a very forceful and tactless one -was a critique of Allegro making fi nancial profi ts from a trade with objects which are despicable to the critic. (It should be recalled that the deformed Allegro logo was accompanied by a text explaining the nature of the objections against the online trader, and anyone picking up the leafl et with the deformed logo, if initially harbouring any doubts about the message, would quickly and easily fi nd out what the nature of the Foundation's criticism was). Whether the speaker is right -whether indeed the online auction site owner has or should have a duty to ban the trade in such objects, or whether, conversely, tolerating the trade in such objects is the right price to be paid for commercial freedom or freedom of speech, etc., -is irrelevant in evaluating the constitutional protection for a critique. 25 What matters is that 23 '[M]uch linguistic expression serves a dual communicative function: it conveys not only ideas capable of relatively precise, detached explication, but otherwise inexpressible emotions as well. … We cannot sanction the view that the Constitution, while solicitous of the cognitive content of individual speech, has little or no regard for that emotive function which, practically speaking, may often be the more important element of the overall message sought to be communicated', Cohen v. California, 403 US 15, 26 (1971) . 24 At this point I should make a note about the use of the term 'parody' later in the article, to characterize the uses of trademarks in a deformed way, such as in Allegro. I will be following the standard use of the word 'trademark parody' in the case-law and IP literature, especially in the US, but I should note that, under ordinary language standards, it is arguably a mis-characterization to call the Foundation's action against Allegro 'parody', because the word ordinarily suggests a degree of light-hearted humour (that is, poking fun at symbols, making jokes, etc.) Th e Foundation's actions were nothing of the sort; in fact, they expressed anger and a depth of moral emotion in response to what it saw as a matter of great concern. So, to characterize their actions as 'parody' may be seen as trivializing its message. I will be using the word 'parody' in a technical-legal sense, broader than satire, humour and comic eff ect of the disjunction between the parody and the parodied object, see M. Spence, 'Intellectual Property and the Problem of Parody', 114 LQR (1998) p. 594 at p. 594-595. 25 In US First Amendment jurisprudence it has been long established that 'Th e constitutional protection does not turn upon "the truth, popularity, or social utility of the ideas and beliefs which are off ered"', New York Times v. Sullivan, 376 US at 270, quoting NAACP v. Button, 371 US 415, 445 (1963) . See also the Hungarian Constitutional Court's statement: 'Th e right to free expression protects opinion irrespective of the value or veracity of its content. Only this approach meets the available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/S1574019612000296 Downloaded from https://www.cambridge.org/core. IP address: 54.70.40.11, on 09 Sep 2019 at 06:55:07, subject to the Cambridge Core terms of use, Trademark Protection, Freedom of Speech, and Constitutional Balancing the critique belongs to a category of speech which deserves the highest degree of constitutional protection because it concerns the matters of great public importance and is in the very centre of a legitimate controversy on public issues. In addition, the view that the form of the speech is rude, impolite, tactless or exaggerated (all these opinions which may be admitted arguendo) does nothing to remove this category from the highest tier of constitutional protection in a country which regards freedom of expression as a principle of special, high value, and where interference with speech requires a stronger justifi cation than restrictions on other forms of conduct with similar consequences. But this is only one side of the picture. What are the legitimate claims of an owner of a trademark, so that we can weigh and balance them against the rights of a speaker? Th ere is no doubt that intellectual property rights -including trademark protection -belong to a broader genus of property rights: this much explicitly emerges not only from the relevant international instruments 27 level, but also from the case-law of the European Court of Justice 28 and the European Court of Human Rights. 29 But we must identify carefully the boundaries of these rights, and in particular, we need to precisely identify the rights of an owner (including of a trademark owner) which can be subsumed under the 'reputation or rights of others' which may, consistently with the ECHR or the Polish constitution, constitute a legitimate constitutional ground for a restriction of freedom of speech. Some potential 'rights' can be disqualifi ed at the outset. First, no one -including any trademark owner -has a general right not to be criticized, even harshly and tactlessly, unless the critique can be viewed as defamatory (under strict legal criteria of defamation valid in a given jurisdiction) or is prohibited by some other specifi c laws. 30 Whether a misuse of a trademark may be seen as defamation is a matter of specifi c legal criteria in a given legal system of defamation, typically, whether the statement is false and injurious of the trademark owner -in which case the fact of trademark deformation ceases being an independent ground of the challenge.
A second candidate for a right which can be dismissed straightaway relates to a copyright. It would be wrong (though Allegro has done so in its suit against the Foundation) for a trademark owner to claim a violation of a copyright when the trademark is altered or deformed for the purpose of a criticism -however well-or ill-founded -of the trademark owner. A logo, a signage, a name, etc. is typically not a proper subject matter in copyright law: it is not an 'original literary, dramatic, musical or artistic work', as the leading and typical national copyright act (UK's Copyright Designs and Patents Act of 1988) defi nes the proper subject matters of copyright.
31 Even in the case of words specially created for the purpose of identifying a fi rm or a product -such as Exxon -the courts refused to recognize a copyright to the word. 32 All the more so, it must be the case with the words which already have an previously settled meaning (as 'allegro') even if that meaning is changed for the purpose of a commercial trademark.
Central justifi cation for trademark protection: consumer confusion
So, we need to identify what the 'rights of others' are that are specifi c to trademark protection. Th e nature of the rights of a trademark owner over its trademark must be at the centre of our attention. And because the use -or misuse -of the trademark Allegro by the Foundation was non-typical for trademark use (indeed, it was precisely the fact that the use of a deformed trademark was so non-typical that made it or at least promised it to be an eff ective speech), we must inquire into the 30 I should emphasize the general character of the principle that no one is protected against a criticism by others. Some forms of criticism may be a violation of specifi c rules; in addition to defamation, one may mention, closer to the topic of this article, the unfair or abusive use of comparative advertising (in which trademarks may or may not be used). However, the rationale of this specifi c ban is not that it is a criticism but rather that it is an unfair competitive practice in commercial relations (an injurious falsehood), see W. As a leading IP textbook states, trademarks or names, just like the titles of books, are insuffi ciently substantial to attract copyright: 'copyright is not a means of preventing a well-known mark from being applied to an entirely diff erent product or service', Cornish, supra n. 30, p. 446. rationales for trademark protection in general, and then see to what degree those rationales are applicable to the trademark deformation in cases such as that of Allegro. Th e rights, after all, are not entitlements in themselves but acquire their value and strength from the values they serve; rights are not detachable from their rationales but, to the contrary, their contents, contours, worth and stringency are dependent upon the rationales which can be provided for them in the fi rst place.
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In our subject matter, the rationales for trademark-related rights may be seen as a way of elucidating the standard of the 'use as a trademark' or the use 'in the course of trade'. Typically, internationally recognized principles of trademark protection refer to this standard, 34 which would imply that when a conduct uses a trademark but not as a trademark, or not in the course of trade, it should be immune to the charge of being an infringement. But what use of a trademark constitutes use as a trademark is of course not self-explanatory, and the only feasible way of giving it substance is by referring to the rationales for trademark protection in the fi rst place.
As a point of departure for further consideration we may accept as uncontroversial that the main rationale (the 'essential function', to use the language of the European Court of Justice) 35 for trademark protection inheres in the legitimate commercial interests of the producer of a commodity or a supplier of the service: the main justifi cation for copyright is the certifi cation of the source of a product; it is the badge of its origin.
36 While -as I will go on to suggest -there are also some other rationales for trademarks, it is important to characterize those other rationales as secondary or ancillary, and the badge-of-origin rationale as the main or fundamental one; these are not mere emphatic words, but an important resource Trademark Protection, Freedom of Speech, and Constitutional Balancing worked out quite sophisticated standards and tests to ascertain when these harms are likely and can be blamed on the infringer. As a representative example, consider the test in one of the US landmark cases on trademark protection, Quality Inns International v. McDonald's, 40 where the court established that, in determining whether the mark was an infringement, it must consider several factors, including (1) the evidence of confusion between the marks in question, (2) the similarity of the contexts of the marks' uses, (3) the proximity of the markets for the products, and (4) the intent behind the putative infringer's adoption of the mark. 41 As one can see, all these elements of the overall test for infringement only make sense in a commercial context, when the putative infringer is an actual or potential competitor of the trademark's owner, or (as was the case in the Quality Inns case) wants to reap the benefi ts of the reputation of the mark for its own economic interests, and with a possible economic detriment to the owner, such as the weakening of the link between the mark and its unique owner.
On its face, a trademark alteration by a social or political critic of the trademark owner is not a use (or misuse) of a trademark which follows the logic of this fundamental commercial rationale for trademark laws. Th e Foundation did not appropriate the Allegro trademark in a way which is targeted by the main justifi cation of a trademark protection, i.e., it was not creating any risk of confusion about who is the real producer of a commodity or a service, and for this reason, it neither reaped the benefi ts of the mark by illegitimately capturing some of the Allegro's potential customers, nor misinformed the customers about the origins (and, consequently, characteristics, quality, etc.) of the product. In fact, the Foundation and the other critics of trademark owners in the other similar cases described below are not producers or service-providers at all: they do not compete with trademark owners.
If reaping the benefi ts of a mark by an infringer can be likened to unjust enrichment, then it has to be observed that social or political critics who use the trademark do not, literally speaking, enrich themselves at all. So the standard, classical, commercial justifi cation for trademark protection does not apply here, and cannot be used to defend the right of trademark owner against any abuse of the trademark (or the correlated right of a consumer to know who is the real maker of the product). To paraphrase Mark Lemley and Eugene Volokh, in such cases as discussed here, 'the trademark itself [is not] used to propose a commercial transaction: rather, it is used as the subject of speech'. 42 We may say that a trademark, which 40 in its normal commercial uses is a call or invitation to perform an action ('Drink me!', 'Wear me!', 'Buy me!'), 43 in the context of a social commentary or a critique becomes a statement of fact or an expression of an opinion. It becomes a diff erent category of speech act, and the rationales for protecting it in its normal uses cease to apply to its non-typical uses, as in the social commentary or parody. 44 Extended rationales for trademark protection: dilution However, the standard commercial justifi cation is not restricted to the 'badge of origin' rationale, and there may be harms done to the trademark which go beyond the 'ordinary' trademark infringement. Even when the speaker is not using the trademark in order to confuse the potential buyer about the origin of a product or service, trademark owners have some trademark-related rights which go beyond this rationale; in particular, the rights against so-called 'trademark dilution' which may lead to the decline of the economic value of a well-known trademark. Th e dilution is seen as harm to the 'preservation of the uniqueness of a trademark', 45 and the damage is seen in the 'gradual whittling away or dispersion of the identity and hold upon the public mind of the mark or name'. 46 When the distinctiveness of the product is blurred, the link between the product and the producer is weakened, to the detriment of the producer. 47 In such cases, the eff ect of 'con- 43 As the US Supreme Court observed, one who uses a trade name 'does not wish to report any particularly newsworthy fact, or to make generalized observations even about commercial matters', Friedman v. Rogers, 440 US 1, 11 (1979), quoting Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council, 425 US 748, 761 (1976), rather, trademark 'is used as part of a proposal of a commercial transaction', 440 US 11. 44 I am putting to one side the unusual case of trademarks which themselves, and in accordance with the owner's intentions, attempt to make a political or social statement, either sincerely or disingenuously, in order to help sell the product. Consider an admittedly bizarre case of the Old Glory Condom Corporation, which sold condoms in boxes with the statement called the Old Glory Pledge: 'We believe it is patriotic to protect and save lives. We off er only the highest quality condoms', and registered as its trademark a condom with an American fl ag, see J.V. Tait, 'Trademark Regulation and the Commercial Speech Doctrine: Focusing on the Regulatory Objective to Classify Speech for First Amendment Analysis', 67 Fordham Law Review (1998) p. 897 at p. 932. Whether such 'mixed' expressions, which are partly invitation to buy, partly a political or social statement, deserve the protection based on the commercial rationale or freedom of speech rationale, may be a matter of some disagreement (see Tait, who calls for extending a strong First Amendment protection to trademarks on the basis that they perform many roles other than simply invitations to transaction, see Tait, at p. 930-938), but does not aff ect the argument of this article.Trademark Protection, Freedom of Speech, and Constitutional Balancing sumer confusion', so crucial in the main rationale for trademark protection, is neither here nor there: the wrong of the dilution is not in the fact that the consumer is misled as to the origin of the product but rather in the harm to the trademark itself. 48 Th is immediately shows that the dilution strand of trademark infringement is intrinsically more dangerous for free speech than the provisions addressed against ordinary trademark infringement, if only because of the absence of its connection with consumer confusion: while the standard strand of copyright infringement has a built-in guarantee for freedom of speech, in the form of a requirement that the trademark infringement plaintiff proves likelihood of confusion (which may prove a good rescue strategy for the defendant and a reasonable safeguard for freedom of speech), no such requirement makes sense in the dilution charges.
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So how far can the extension of protection against trademark infringement upon trademark dilution go? 50 It cannot be based solely on the rationale that trademark dilution aff ects adversely economic interests of the trademark owner: there are many actions which may aff ect adversely economic interests of the company and yet which are perfectly legitimate and against which a company has no legal claims. Any successful competitive action sets back the interests of a fi rm, but this is just part of the rules of the free market. Th is is what Ronald Dworkin calls 'bare competition harm', and observes: 'No one could even begin to lead a life if bare competition harm were forbidden'.
51 Th e economic interests of a fi rm autonomy'), and more specifi cally in the right to resist compelled speech, insofar as the infringement of their trademark may falsely communicate to a third party, a message which claims to be from the trademark owner: 'a trademark owner should be able to insist on maintaining the distinctive character of her mark because that is entailed in respect for her expressive autonomy', M. in rendering the confl icting rights commensurable because on both sides (trademark owner and infringer) they would be based in freedom of speech. But it is inapplicable to trademark parody discussed in this article because (even though Spence develops this argument in the context of anti-dilution provisions) such a clash is dependent upon there being a genuine confusion as to who is the speaker; such a confusion is as unlikely in our cases as the consumer confusion as to who is the maker of a 'product'. 48 For a more detailed discussion on trademark dilution in various legal systems, and the absence of the link between trademark dilution and consumer confusion, see Spence, supra n. 24, p. 599-600. 49 See Cantwell, supra n. 37, p. 548. may be also adversely aff ected by a communicative action such as criticism on public interest grounds -but no fi rm has a legitimate claim based on its economic interests against such criticism. When the trademark of a fi rm is used, not by a commercial competitor of the trademark owner but by its critic who is not competing for the customers, the very point of the use (or abuse) of the trademark is to make a critical comment, and then to protect the trademark owner against such a use of its trademark would be tantamount to protecting it against critique. No one has legitimate rights to a protection against critique per se. Trademark dilution must therefore be given a reasonably precise interpretation to fi gure among the rationales for trademark protection, in order to avoid reducing the argument to one of protection against any criticism of the trademark owner. A common-sense refl ection indicates that the dilution is commercially detrimental to the trademark owner because, with time, the specifi c link between the trademark and its owner becomes weakened, watered-downed, severed, and it is the eff ect of its use by third parties without the permission by the trademark owner.
52 Both these criteria of trademark dilution are important. First, there must be such a generalized use of a trademark that it becomes associated, in the eyes of typical consumers, with a generic class of the product rather than a product of this particular company (such as 'Xerox', which in some languages became synonymous with a photocopier, regardless of its maker). Second, it must be done without a permission of the trademark-owner -because it may well be that in some cases an acquisition of a generic meaning by a trademarked product in the eyes of the consumers may be seen as commercially advantageous to the maker because it creates a sense of exclusivity: when one thinks 'photocopier', one immediately thinks 'Xerox', etc. 53 So it should be up to the trademark owner to decide whether such 'dilution' is advantageous or not. Trademark Protection, Freedom of Speech, and Constitutional Balancing But in the case of a social or political critique done through the (mis-)use of a trademark, no such 'dilution' is conceivable: it is implausible that 'Wal-mart' or 'Esso' (as in the cases considered below) or 'Allegro' will become 'diluted' and acquire a generic meaning in the eyes of consumers, thus causing economic losses to trademark owners. Just to the contrary: the whole point of such (mis-)use of a trademark by a critic is to link a product (or service) with this particular maker and lay the blame for the allegedly negative social consequences of the maker's conduct of this particular fi rm rather than 'dilute' it, and thus water down the message and reduce its urgency.
54 Dilution would be counter-productive to a critic. So there must be a diff erent sense of 'dilution' of a trademark at work in order to bring it closer to the facts of an Allegro case, or any other case of (mis-) using trademarks in order to make a social criticism of the trademark owner. It must be not (to use the jargon of IP law) 'dilution by blurring' (i.e., to reduce the distinctiveness of the mark) but 'dilution by tarnishment' which consists of weakening of positive associations with a product of its maker.
55 While a protection against such 'tarnishment' may be legitimate in the context of a protection against a commercial competitor, 56 it becomes much more questionable when the 'tarnishment' occurs -or may occur -through conduct which has no commercial aim, or where commercial aims are clearly secondary to the communicative action focused on criticism or commentary. To provide such protection against 'tarnishment' by a non-commercial critic would amount to immunization of a commercial entity against criticism. Does it mean that a trademark owner has no legitimate rights against 'dilution by tarnishment' in non-commercial contexts?
58 Th ere is a temptation to answer affi rmatively, and in this way to disqualify at the outset any claims that trademark owners may have in cases such as that of Allegro. 59 Th is would make any further balancing unnecessary: there would be nothing to balance freedom of speech against because on the side of Allegro and similar trademark owners there would be no legitimate claims whatsoever. But such a temptation should be resisted.
First, there are some good reasons for thinking, at least intuitively, that there is a genuine and not just illusory confl ict of interests and values at play, and if so, we must assume that both side have some legitimate interests to preserve, even if we ascertain (after the balancing analysis) that they are of unequal weight. So, the confl ict is real, and as an IP scholar noted, 'parody' (understood in the broad sense of the word, which includes also non-humorous expressions) 'provides good examples of the confl ict that can arise between intellectual property and free speech'.
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Th is is the point which will be developed at some length in the section below titled 'Scherzo. Allegro'.
Second, because an honest moral refl ection should convince us, I believe, that it would be unfair to dismiss any claims by Allegro and similar targets of trademark tarnishment (as will be mentioned below) as without any basis whatsoever. Consider: your trademark, in which you have invested not only a great amount of money through advertising, marketing, etc. but also, one would imagine, a degree of professional pride and sense of self-worth, is being publicly displayed combined with Nazi symbolism. Th ere is a serious reputational and dignitary harm involved, its image is not actionable under an anti-dilution statute because of the free speech protections of the First Amendment'. Mattel, Inc. v. Walking Mountain Prods., 353 F.3d 792, 812 (9 th Cir. 2003) (citation and internal punctuation omitted). 58 In US law, the Federal Trademark Dilution Act exempts 'noncommercial uses', including parodies and satires, from its reach, 15 USC para. 1125(c)(4)(B) but the courts have been inconsistent in the interpretation of this exemption, see Cantwell, supra n. 37, p. 565-580. 59 From a doctrinal-legal point of view, in many systems of intellectual property law, such a possibility is triggered by the provisions which locate dilution by tarnishment (or its equivalents in local legal parlance) in the context of the use of a trademark 'in the course of trade' (or as a trademark, which implies also a commercial activity), see for example Art. 5(2) of the European Directive (First Directive of the Council of the EU, 89/104 of 21 Dec.) which speaks about 'using in the course of trade' of signs where use of that sign is, inter alia, 'detrimental to … the distinctive character or the repute of the trade mark'; virtually the same language is used by Section 10(3) the UK Trade Marks Act 1994. So, if there is no 'course of trade', i.e., when the putative infringer is not engaged in a commercial activity (or the commercial activity is clearly secondary to the communicative action), no 'dilution by tarnishment' occurs. But the point I am making is that, from a normative point of view, there is at least a reputational harm on the side of the trademark owner, and the harm specifically occurs through the trademark deformation. Th is harm should be recognized by the law even if it will be outweighed by counter-claims based on freedom of expression. 60 Spence, supra n. 24, p. 611. Trademark Protection, Freedom of Speech, and Constitutional Balancing and even if at the end we will conclude (as I will, in this article) that freedom of speech in such cases should prevail, it does not render those reputational harms non-existent. It is one thing to say that your harm simply does not count, and another to say that it is real but must yield to a higher value in the circumstances. It would seem more faithful to the real confl ict of interests and values 'on the ground' to have a language which may recognize the reality of harm, on both sides, and then subject them to a reasonable exercise of weighing and balancing, than to dismiss one of the confl icting harms as having no legal traction. Th ird, admitting that the claims of trademark owners such as Allegro have some weight, renders meaningful those judicial decisions in various jurisdictions around the world which do not strike us as fundamentally erroneous or absurd and which proceeded, in precisely such cases, through a balancing analysis. When a South African Constitutional Court, in a unanimous decision in the Laugh It Off case (discussed below) which may be seen as analogous to that of Allegro, gave precedence to the freedom of speech of a parodist over the rights of the trademark owner, it did not dismiss the latter altogether but simply considered them outweighed by the former, saying that it was 'obliged to balance out the interests of the owner of the marks against the claim of free expression'; 61 a point well observed in a brilliant concurring opinion by Justice Sachs that 'what is in issue is not the limitation of a right, but the balancing of competing rights'. 62 Such balancing would make no sense if there was nothing of legitimate interest on the side of the trademark owner. Or when, in a characteristically US legal parlance the Court of Appeal for the 10 th Circuit said: 'Th e tension between the fi rst amendment and trademark rights is most acute when a non-commercial parody is alleged to have caused tarnishment, a situation in which fi rst amendment protection is greatest', 63 no such 'tension' could be legally recognizable if the tarnishment through noncommercial parody was invisible to the law of trademark protection. We may of course conclude that these cases -or any other cases of the same sort where we have an explicit or implicit balancing by the court -were wrongly decided, and so cannot serve as an argument for anything. But it would render the whole set of cases from jurisdictions such as South Africa, 64 the United States 65 and France 66 fundamentally mistaken: a conclusion better avoided if we can fi nd -in the balancing procedure -a better way of making sense of them.
It has been pointed out that the infringement of 'dilution by tarnishment' may be based not so much on 'source identifi cation' as a justifi cation for trademark protection but on an alternative justifi cation: the preservation of the mark owner's goodwill. 67 Common sense may suggest that the actual harm (in economic terms) of such a tarnishment is unlikely or very small: will Allegro customers desist from making their good deals online because some progressive campaigners put Nazi letters into the famous logo? Will the fans of South African Black Label beer abstain from quenching their thirst with their favourite drink because a small T-shirt company suggested that the brewery had been involved in nasty apartheid practices -as had nearly every South African company established before the fall of apartheid? 68 But the fact that the harms are negligible simply means that they will weigh very little in the balancing analysis -not that the harms are non-existent. And the reputational harms to the owners, shareholders or the staff of the companies whose trademarks are 'tarnished' in such ways are more diffi cult to deny -even if at the end of the day they cannot prevail over freedom of speech values of the competing interests.
Case-law
Perhaps the closest legal analogy to the Allegro case found in US law was an attack upon Wal-Mart whereby its trademark was encrusted by a critic with Nazi symbolism. 69 On 20 March 2008 the US District Court in the Second Circuit handed down a decision which originated from an action by Wal-Mart against Mr George Smith who was campaigning against the big retail chain by deforming the registered Wal-Mart marks, e.g., by transforming them into 'Wal-Qaeda' or 'Walocaust' and including the Nazi eagle into the design. 70 He arranged for some of his designs to be printed on T-shirts, mugs, bumper stickers, etc. that could be purchased online. Th e company asserted the violation of its trademark rights and demanded that he cease selling all such products. In response, Mr Smith fi led an action seeking a declaratory judgment of his right to sell the 'Walocaust' merchandise. In its decision, the Court fi rst considered the 'consumer confusion' test and concluded that it did not occur here: the use by Smith of the sign 'Walocaust' was an obvious 'parody' and was unable to confuse the consumers about the origins of the product. 71 When it comes to 'trademark dilution', the court considered the test of 'dilution by tarnishment' which occurs when 'a trademark is … portrayed in an unwholesome or unsavory context likely to evoke unfl attering thoughts about the owner's product'.
72 Th e Court found -relying upon established case-law -that such 'dilution by tarnishment' may be found only with respect to commercial expressions, while in the context of parody or satire it cannot be established because of the clash with First Amendment's free speech rights. 73 Another important US decision on 'trademark parody' was a decision in Cliff s Notes v. Bantam Doubleday Dell.
74 Th e defendant published Spy Notes as a parody of novels depicting drug abuse to mimic the popular Cliff s Notes study guides. Th e cover of Spy Notes resembled closely the Cliff s Notes cover design but the court vacated the injunction against the defendant because the likelihood of consumer confusion was very slight, and was outweighed by the public interest in free expression: 'the parody cover of Spy Notes ... raises only a slight risk of consumer confusion that is outweighed by the public interest in free expression, especially in a form of expression that must to some extent resemble the original'. 75 Generally, US law acknowledges a parody defence for trademark infringement, although usually US courts do not treat parody as a separate defence but rather as a rebuttal of the likelihood of confusion rationale for trademark protection.
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Looking at some other jurisdictions, as already mentioned, South African caselaw supplies an interesting example of a case which resembles trademark deformation in Allegro. Its Constitutional Court considered the use of a trademark of the popular Carling Black Label beer by a company called Laugh It Off (specialized in altering the images and words on well-known trademarks and printing them onto T-shirts) in order to criticize the brewery's labour relations and work practices. 77 It created a sign, printed on T-shirts, which is written in the type-font of 'Black Label' but reads 'Black Labour'. In its judgment, the Court has squarely articulated the issue as a confl ict between freedom of speech and intellectual 71 Smith, supra n. 70, at p. 1335: 'Although it is undisputed that Wal-Mart possesses strong and widely recognized marks, the Court is persuaded that Smith's use of the marks is unlikely to cause confusion. Th e terms 'Walocaust' and 'Wal-Qaeda' are clearly a play on the famous Wal-Mart name. Th e fact that the real Wal-Mart name and marks are strong and recognizable makes it unlikely that a parody -particularly one that calls to mind the genocide of millions of people, another than evokes the name of a notorious terrorist organization … -will be confused with Wal-Mart's real products'. 72 Smith, supra n. 78 It has established that, in order to defend its claim, the trademark owner would have to demonstrate the likelihood of substantial material harm. Th e trademark owner has failed to demonstrate this (relying rather on an alleged self-evidence of the harm) 79 so its claims were dismissed. As Justice Moseneke declared in the opinion for the Court, 'the mere fact that the expressive act may indeed stir discomfort in some and appear to be morally reprobate or unsavoury to others is not ordinarily indicative of a breach of [the anti-dilution prohibition of the trademarks law]. Such a moral or other censure is an irrelevant consideration if the expression enjoys protection under the Constitution'.
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En passant it can be added that both in the Wal-Mart case and in Laugh It Off , there was residual commercial activity by the critics of trademark owners: Mr Charles Smith had been selling online T-shirts with the Walocaust signs, and so did Laugh It Off , which was selling the Black Labour T-shirts. But in both these cases, the courts found wisely that this 'commercial' activity was insignifi cant and that the main point of Smith's and Laugh It Off 's activities was not commerce but a communicative action -hence their conduct has to be protected by freedom of speech rules, not the rules applying to commercial activities. 81 A fortiori, when there is no commercial activity by a critic of trademark owner at all, as in Allegro case or in the Esso case, discussed below, the weight of freedom of speech rights is even higher.
Another analogy with the Allegro case -and sign -can be found in the deformed logo of Esso used by Greenpeace: in its campaign against the oil giant, the leading international environmental group transformed Esso into E$$O, using the identical font and design, but substituting middle letters SS with dollar signs. Esso France sued Greenpeace in Paris. After decisions by several judicial instances, 82 the French Supreme Court in its decision of 8 April 2008 refused to fi nd that Greenpeace has committed trademark infringement and dismissed Esso's claim. With regard to trademark protection, the Court (following the appellate court's judgment in the same case) recognized that no 'consumer confusion' is likely. In turn, the claim based on general reputational grounds (protection of the company 78 Laugh It Off , supra n. 2, para. 44. 79 Laugh It Off , supra n. 2, para. 56. 80 Laugh It Off , supra n. 2, para. 55.Trademark Protection, Freedom of Speech, and Constitutional Balancing against disparagement) was dismissed on the basis that the use of a deformed logo for the purposes of 'parody and critique' is protected by the principle of freedom of speech.
Doctrine
Summarizing the dominant view in IP scholarship, trademark parody 83 seems to generate confl ict between freedom of speech and commercial interests in which freedom of speech normally prevails because the trademark owner's claims do not resonate with the main rationales for trademark protection in the commercial sphere. In an important article on the subject, Kelly L. Baxter summarizes the dominant US legal position as follows:
To determine whether the First Amendment interests outweigh the trademark interests, courts can evaluate factors that may include (1) the primary intent to parody for artistic or political rather than economic reasons and (2) the presence of a disclaimer to inform consumers that it is a parody. 84 It is clear that in the cases such as Allegro, the fi rst tier of the test is fully met; the second tier often has to be left to the intelligence of the readers/consumers but is frequently so explicit as to be obvious (as in Walocaust or Spy Notes cases) to an average person, or better still, the disclaimer is sometimes replaced by the text, which explains the point and purpose of the use of a deformed trademark (as in Allegro or Esso).
Th e test proposed by Baxter may be usefully supplemented by the following account of approaches taken by US courts given by Mark Partridge: 'a plaintiff is most likely to succeed against a trademark parody when the parody is disparaging or off ensive, the parody is identical or closely similar to the original trademark, and the interest of the public in avoiding confusion is strong'. 85 In the trademark parody cases such as in Allegro, these three criteria generate diffi cult judgments of degree. Th e parody indeed may be considered off ensive to the trademark owner. In fact, the very nature of 'parody' is such that its object is likely to be off ended, or upset. But off ensiveness is very much in the eyes of beholder, 86 and the common criteria of off ense are hard to ascertain in an open and diverse society. More importantly, off ensiveness per se (that is, unless it is associated with a defamatory or other prohibited aspect of speech, such as its capacity to incite violence, etc) is an unlikely candidate for restricting speech; at least in the United States (and, consequently, the legal systems which follow expressly or implicitly the lead of US First Amendment jurisprudence), 87 it has been established that 'the fact that society may fi nd speech off ensive is not a suffi cient reason for suppressing it'; 88 as a matter of fact, this proposition has been even characterized by the Supreme Court as 'a bedrock principle underlying the First Amendment'. 89 While some courts in the US used the 'sleaze factor' against the parodists, 90 others fl atly refused to do so, on the basis that 'judicial evaluation of off ensiveness or unwholesomeness' of a parody is inappropriate and represents 'a threat to free speech'. 91 Note, incidentally, that the off ensiveness reduces the likelihood of consumer confusion which, at least in non-dilution cases, is the main factor of fi nding a trademark infringement. 92 Second, the similarity of parody to the original trademark is a condition of its eff ectiveness (and so to deny it a right of being similar would amount to denying it a right of being a parody and therefore freedom of expression), but if it is 'identical', it ceases to be a parody but becomes simply a replication of a trademark. Th e whole point about parody is that it is in some respects the same as, and in other respects diff erent from a parodied object. And third, countering the consumer confusion is indeed a strong criterion, but it is safe to say that in the trademark parody used for social and political criticism, the risk of such confusion is extremely low, if non-existent. (If a risk is high, then it is simply a bad and ineff ective parody, failing to achieve the parodist's aims.) It is hardly imaginable that the passers-by or Internet surfers, receiving or seeing the 87 It has to be said, however, that there are diff erences of degree in achievement of balance between the protection of trademark against dilution and freedom of expression in diff erent legal systems, with the US providing the strongest protection for the latter when the confl ict arises, see, e.g., R.C. 92 As Cantwell notes, 'the fact that the courts were not amused does not mean that consumers are confused. Indeed, the more outrageous the parody the less supportable is a fi nding of confusion', Cantwell, supra n. 37, p. 556. Th is last point, that trademark protection is mainly based on the concern for identifying the source of a product, is a dominant theme in academic writings about trademarks. In her article, Patricia Loughlan discusses the Australian courts' approach to intellectual property, and summarizes the central doctrine as proclaiming that in order to fi nd an infringing use of its registered trade mark, a trade mark owner must be able to show not just that the defendant has used the owner's mark, but that it has used the mark in a particular and quite precise way namely as a mark, a badge of origin, to signal a trade source. All other uses of and references to registered trade marks are in the public domain and available to pop groups, trade rivals and political satirists alike. 93 Th is suggests that the use and deformation of a trademark for the purposes of parody should be protected by a constitutional principle of freedom of speech unless there is a real danger that a parody (trademark deformation) may confuse the consumer as to the source of origin of a product, and in this way (but only in this way) endanger the economic interests of the trademark owner. Th is is how a general doctrinal consensus on trademark protection can be articulated.
Even when the concerns for constitutional freedom of speech are not expressly articulated (which is likely to be the case without constitutional bills of rights enshrining freedom of speech in a constitutional text), the claims of trademark owners for protection against parody are often viewed with scepticism, regardless of any balancing against counter-claims. Here is how a respected intellectual property textbook summarizes the dominant British view: 'in Britain there has traditionally not been much sympathy for attempts to stop the deployment of trade marks in parody advertisements, counter-cultural advertising or other forms of social comment'.
94 Th e immediately following comment by the textbook authors is interesting as it makes no reference to the countervailing values of freedom of speech but rather to the resilience of trademarks themselves: 'Strong marks should be able to survive such knocks: they can even emerge the stronger'. 95 And if they do not? Well, one may say, they have no one else to blame but themselves. 96 More typically, however, the doctrinal consensus -especially in Europe and in the US -emphasizes that when there is a clash between freedom of expression and trademark protection, the latter must be interpreted narrowly, in order not to intrude excessively upon the freedom of expression. For instance, the evolution of French case-law is characterized as follows: 'While these lawsuits [by trademark owners] initially succeeded in the French courts, case-law now seems to have evolved towards a tolerance of trademark use for the purpose of humour or criticism, based on the principle of freedom of speech'.
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Michael Spence had, some time ago, argued for the relevance of a distinction between 'target parody' and 'weapon parody': the former uses a text (or a sign) to comment upon it or its creator while the latter uses it to criticize another object. Spence suggested that, while the latter poses some complex and real problems of balancing with free speech, and may be often legitimately prohibited by intellectual property regimes (including trademark protection), in the case of 'target parody', the balancing should typically favour free speech.
98 While Spence's claims are asserted rather than argued, 99 the intuition seems to be right: when someone 'parodies' X's work to use it for social commentary on something else, then one may think that the author of the original work is treated purely instrumentally, and the parodist might be expected to use her own inventiveness to attach causes of her choice. But when the parody is used to critique that which is being parodied (or its creator), then it may be simply the most eff ective method of making a comment on that topic, and the charge of unfair instrumentalization cannot be made in such a situation (the creator and her sign are not being used as a means to some other, extrinsic aims, but constitute the aims themselves). Th is, at least, is the case of all 'parodies' mentioned in this article, and most certainly the central case of Allegro. 100 97 Bretonnière, supra n. 82, p. 136. 98 Spence, supra n. 24, p. 612-615. 99 Th e closest Spence comes to an argument is when he suggests that in the cases of target parody, but not of weapon parody, allowing free speech to prevail 'only marginally compromises a society's claim to respect intellectual property rights', Spence, supra n. 24, p. 612. I agree with the intuition but in itself, it is question-begging: those who believe in strong rights in trademarks will probably see such balancing as detrimental to the integrity of an intellectual property regime. Spence develops his assertion by saying that intellectual property is not addressed against unfair criticism (the latter being regulated, if at all, by the law of injurious falsehood and defamation), p. 612-613, though the very concept of 'dilution by tarnishment' seems to come close to this. Spence also argues in terms of autonomy of the creator but, controversially, links it to the creator's freedom of speech, p. 614-615, which in the case of trademark owners (as contrasted with copyright holders, as discussed earlier) seems to be less credible. I believe that a Kantian principle of non-instrumental treatment of other people (here, creators of trademarked signs) may better explain the diff erence between treatment of 'target parody' and 'weapon parody' which is the main point of Spence's article.Trademark Protection, Freedom of Speech, and Constitutional Balancing
In his recent, fundamental book on the topic, which takes in the law of the European Convention, of the European Union, as well as national legal systems (in Germany and the Netherlands in particular), Wolfgang Sakulin writes that Article 10 ECHR places states under an obligation to ensure that the exercise of trademark rights does not violate the freedom of expression of third parties … . In order to achieve this, … it is necessary that legislators draft trademark laws in a manner that no disproportionate impairment of freedom of expression is caused by the exercise of trademark rights, and that courts and registering authorities interpret open norms of trademark law in light of freedom of expression.
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Th is statement which, it should be emphasized, does not refl ect (or does not solely refl ect) a normative position of the author but rather, in a nutshell, captures the dominant position of the European case-law on the subject, is a strong and persuasive ground upon which a balancing of confl icting claims can be conducted, including the claims of the trademark owners such as Allegro and its critics such as the Foundation.
SCHERZO. ALLEGRO: Balancing of freedom of speech and trademark protection
To summarize the argument so far: the rights of trademark owners are based on the general justifi cation for trademark protection, which is to secure the legitimate economic interests of the owner. Th eir main function (that is, when they are used as trademarks) is to inform the potential buyer about the source of origins of a product, and to attract the buyers to the products of the maker they trust or like. Th e wrong of infringement of a trademark consists of misleading the potential buyer about the source of origin of a product, and it is this wrong which is mainly targeted by trademark law. Of course, there are many other ways of using to make its point', Campbell v. Acuff -Rose Music Inc., 510 US 569, 580-81) and 'satire' (which 'can stand on its own feet and so requires justifi cation for the very act of borrowing', id). While in Campbell the distinction was made by the Supreme Court in the context of a copyright infringement claim, the lower courts applied this distinction with the eff ect of off ering less protection to satires rather than parodies also in trademark claims, see Cantwell, supra n. 37, p. 562-565 and p. 571-572. See also a dictum in the Walmart case: 'for the alleged infringer's work to be a "parody" in the legal sense, the senior user's protected work must be 'at least in part the target' of the alleged infringer's satire'. Walmart at 1336, quoting Dr. Seuss Enters., 109 F.3d at 1400-0. Summarizing a representative decision, in the Dr. Seuss case, Cantwell concludes that 'the fact that the defendant's use involved satire rather than a parody (i.e., it did not target either the plaintiff 's copyright or mark) was an important factor in the court's rejection of the defendant's asserted defenses to the copyright and trademark infringement claims', Cantwell, supra n. 37, p. 571. 101 Sakulin, supra n. 1, p. 111.
a trademark by the third parties which may set back the interests of the trademark owner, but when they are not illegitimate the owner has no claims against them.
(Consider a statement by a celebrity artist in a popular TV show that she 'hates' a particular soft drink -and here she mentions the name of the drink. Such a 'use of a trademark' for sure will have negative impact upon the sales of the drink, but a maker has no claim against such a 'use of a trademark'). Th e use of a trademark in order to make a social or political protest against the trademark owner's actions belongs to this category of uses of trademark. 102 Trademark law cannot prohibit such uses because (1) such a use does not run counter to the fundamental rationale for trademark protection in the fi rst place, since it does not mislead or confuse the potential consumers as to the source of origin of a product, and (2) such a use belongs to a category of speech deserving a high constitutional protection, i.e., it is a 'high value' speech from the point of view of freedom of expression rationales. Th ese two reasons, taken together, create powerful arguments for overcoming the claims of trademark owners against the speakers who deform the trademarks for the purpose of social or political critique.
So when it comes to the balancing, there is a strong temptation (which ultimately has to be resisted, for reasons stated below) to declare that there is nothing to balance, because on the side of the trademark owner, such as Allegro, there is no legitimate right at all. Th is would be a refl ection of a 'categorical' approach to the competing constitutional values: the approach which aims at such elucidation of the real content and contours of rights which prima facie seem to be clashing in a given case. Th is approach is that on the one side there remains a genuine right and on another side, something that was only mistakenly considered to be a right, but which after its real contours have been properly elucidated, does not protect an activity in question. Just as freedom of speech does not protect defamation or advocacy of violence, the argument may go, neither does right to a trademark protect an owner against the trademark deformation for the purposes of parody or critique.
Using a time-honoured distinction between the scope and the strength of rights, 103 the 'categorical' approach focuses on the scope of rights, in contrast to the balancing approach which focuses on their strength. Th ese are two alternative ways of conceptualizing, and conducting analysis of, confl icts of values underlying rights, and the practical consequences of choosing either of these methods may be none: neither is necessarily more rights-protective. 104 In terms of the 'categorical' approach, focusing on the scope means that, when we encounter a confl ict of rights, we need to better elucidate their proper boundaries until there is no overlap: once we do it, the confl ict disappears. 105 It is a question of coverage, that is, the set of actions protected by this right. When, for example, a right to freedom of the press seems to confl ict with a right to privacy, the judge's (or the analyst's) role is to narrow the scope of one right (the range of actions which the right protects) in such as way as to remove the confl ict by realigning the coverage of both rights; what initially was thought to be covered by at least one of the rights now fi nds itself outside the perimeter of the right. Another way, belonging to this class of reasoning, is to narrow the category to which the right applies: in the 'freedom of the press' a given entity may be denied the status of the 'press'; in freedom of religion, a given set of beliefs may be denied the status of 'religion', in freedom of speech, a given communicative conduct may be characterized as non-speech, and so forth. So in a 'right to X' a scope-focused reasoning may proceed either by elucidation of the scope of conduct covered by a right, or by a characterization of a conduct in question so that it does not match the criteria of X. Either way, what seemed at fi rst blush to be a confl ict is only superfi cial: the confl ict is a sign that we have not done our analysis of the scope of a right thoroughly enough.
In our case, the presumed confl ict of trademark ownership and freedom of expression disappears once we conduct a serious analysis of the contours of trademark protection and realize that they are not so expansive as to protect an owner's right against trademark's deformation for the purposes of social criticism; this does not fi gure among the main rationales for having trademark protection in the fi rst place. I will call it a 'categorical' approach, exploiting the double association of the word. It is 'categorical' in that it fi rmly precludes any competition with a given right from another right while that another right has been properly recalibrated; and also in that it proceeds from an analysis of a 'category' to which a given alleged right belongs, which needs to be properly ascertained and which informs the outcome of its apparent confl ict with another category of rights (though perhaps a better adjective would be 'categorial').
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But the usefulness of the 'categorical' approach (focusing as it does on the scope of the relevant rights) is questionable. 107 It has an appearance of defi ning the confl ict of values out of existence, which runs counter to an intuitively persuasive impression conveyed by issues such as the Allegro case that we do indeed have a confl ict of values here. Th e removal of the impression of confl ict is illusory because much of the theoretical work which we do in the balancing approach is also done in the categorical approach, but at the stage of the elucidation of the contours of values (rather than 'weighing' one against the other, we are 'demarcating' one from the other). But the appearance -the rhetoric used to justify the judgment, whether judicial or theoretical -is of no confl ict, and this is unfaithful to the powerful moral impression of confl ict of values in such situations. We simply feel that, in real life, various values, interests and preferences confl ict with each other, and our language of rights should refl ect this reality of confl icts rather than defi ne it away.
Second, and more importantly for our purposes here, the categorical approach may incorrectly imply that the two steps of arguing about the confl ict of rights are conceptually separable and independent of each other. Remember the two points suggested as interim conclusions about trademark protection versus freedom of speech, at the beginning of this section: (1) Trademark law is incapable of prohibiting deformation of a trademark for the purpose of social criticism because such a deformation does not clash with the deep reasons we have for trademark protection in the fi rst place (i.e., preventing consumer confusion); (2) Trademark deformation for the purposes of social critique belongs to the category of 'high value' speech, from the point of view of the rationales for freedom of expression. Th e 'categorical approach' suggests that these are two separate steps, taken one after the other, and it focuses on step number one. But if that were the case, the step number (2) would be redundant and unnecessary for the analysis: we could safely say that trademark protection has narrower contours than trademark owners might initially claim against their critics, and once we identify those contours properly and realize that they do not protect trademark owners against misuse of trademarks which do not run counter to the deep justifi cations of trademarks in the fi rst place, that would be the end of the story. 108 Trademark Protection, Freedom of Speech, and Constitutional Balancing However, this would be deeply counter-intuitive: both steps are important to establish the right relationship between the rights claimed in cases such as Allegro. We need to understand the reasons why such an approach would be not only counter-intuitive but also false. Th e reason for the falsity of this approach is, it seems to me, that step number 2 is already present in step number 1: that considerations of the value of speech (the speech involving the trademark deformation) contaminate, so to speak, our considerations of the scope of the right to trademark protection. In eff ect, we do not proceed in two separate, independent steps but in one, double-pronged step. When we inquire about the 'scope' of a right in question (here, to trademark protection), not only do we think about the actions of the right-bearer protected by the right but also, and necessarily, we are reasoning against the actions of the third parties who may be potential or actual violators of this right. And when we come to the conclusion that the scope of the right in question is narrower than its bearer may have initially claimed (hence, that it does not entitle her to the protection against trademark deformation, notwithstanding her claim to the opposite), we necessarily build into this conclusion the considerations of the value of (and justifi cations for) the third party's action as protected by a competing right.
For these two reasons, the balancing approach seems to be superior to the categorical approach. (I put to one side the infl uence of the technique of constitutional drafting upon a choice of judicial method of rights adjudication. For instance, a US style of announcing constitutional rights lends itself better to a categorical approach because there are no constitutional instructions about the proper bases for restricting the rights. Th us, the appearance may be that rights are absolute while in fact a restriction must be a product of a narrowing-down of the scope of a right by a judge; on the other hand, the European style prompts a balancing approach because the grounds and standards for rights-restrictions are provided by the constitutional texts themselves.)
But how do we go about balancing the two rights: here, a right to trademark and a right to freedom of speech? To say that we compare the strength of two confl icting rights (as opposed to delimiting their scopes) is not enough: to declare that one of the rights is weightier than another (say, a right to freedom of speech is more important than a right to trademark protection) would be little more than an assertion without argument. It would sound arbitrary and would lead to counterintuitive outcomes of 'lexical' priority of one right over another -preventing even the minimal restriction of a 'weightier' right would have to take precedence before even the prevention of the largest infringement of a 'weaker' right. In other words, such a simplistic declaration would plainly ignore the question of weighing and balancing of the issues in question (that is, the analysis of proportionality of restrictions to the aim). Second, such a balancing, if we characterized EuConst 8 (2012) ex ante one right as superior to another, would be disingenuous because the outcome of the balancing would be pre-determined at the stage of an abstract categorization of rights, and yet we must be open-minded about the outcome of balancing in a concrete situation. As Michael Spence observes, 'in situations in which rights in intellectual property and free speech come in confl ict it is not always apparent that rights in free speech should prevail'.
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What would a proportionality analysis look like in our case? I suggest that a good template for such an analysis is provided by the ECHR. Like many European national constitutions, it calls upon the European Court of Human Rights to subject restrictions and limitations of constitutional rights to a strict test of necessity. In Article 10.2 it provides, inter alia, that 'the exercise of [the right to freedom of expression] … may be subject to such … restrictions… as are prescribed by law and are necessary in a democratic society, … for the protection of the reputation or rights of others'. Th e 'rights of others', as already said, are the most likely candidate for a basis for restriction of freedom of expression through the deformation of a trademark.
A preliminary point should be made about the method. Constitutional criteria for the assessment of the legitimacy of limitations on rights are valid for assessing the constitutionality of laws rather than for determining the proper judicial decisions in an individual case, such as Allegro. Hence the requirement for a statutory form of a restriction of a right ('as are prescribed by law'). One may say that this constitutes a template for a constitutional court (or another court exercising constitutional review of a statue) providing it with a set of criteria to which a statutory limitation of a right should be subjected. But when a court -or indeed, a commentator -enquires into any balancing of two rights, this template is useful to subject a restriction of a right to a precise proportionality analysis. One may say that a constitutional court's reasoning is exemplary for an analysis by any reasoner if she wants to follow the general logic of her constitution.
So in our case, the question boils down to whether the ban on a trademark deformation (as in the Allegro case) would be 'necessary in a democratic society' to protect rights of the trademark owner. As one sees, everything depends on what rights of the trademark owner are considered legitimate. If these were to be the rights of the trademark owner not to have her trademark deformed or misused for any purpose without her permission, then such a ban would be tautologically necessary. But it would be monumentally question-begging whether such a right is legitimate in the fi rst place; in fact, everything we said earlier, in Part 'Scherzo' of this article, was meant to support a negative answer to that question. Th e argument developed was that the right to trademark protection (or at least its core) relies upon, and must be coextensive with, the fundamental rationale for having Trademark Protection, Freedom of Speech, and Constitutional Balancing trademark protection, which is to protect the commercial interests of the producer by preventing consumer confusion as to the source of origin of the product or service. It is defi nitely not necessary to restrict freedom of expression by banning any trademark deformation in order to protect a right of a trademark owner, so defi ned. To be sure, there are some secondary and less important rights involved in trademark ownership, such as dilution-related rights, but they are either not engaged in this case (no dilution by blurring occurring here; dilution by tarnishment is relevant only in the context of commercial uses of a trademark) or are of low intensity (such as in the case of general reputational interests) when compared with the value of freedom of speech.
Th ere is one other constitutional criterion prominent in European constitutionalism, though absent in the text of the European Convention, and that is that a restriction of a right, quite regardless of its necessity to protect another right, must not infringe an 'essence' (or a 'core') of that right. Th is criterion has its origins in post-World War II German constitutionalism, 110 and since it has been picked up by the Constitution of Poland, the country which is the locus of Allegro, 111 may be considered here. 112 Will a prohibition on the (mis-)use of a trademark to make a social or political comment on a trademark owner aff ect an 'essence' or a 'core' of a right to freedom of expression? All depends on how we interpret the 'core' of a right. Th ere has been academic controversy in German constitutional theory about whether such a 'core' should be understood in a 'relative' sense, as
